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ACTS & BI LLs 1.1. In June 2023, the Parliament of Uganda passed the Financial

Institutions (Amendment) Act, 2023 (‘FIA Amendment’). The
same was recently assented to by the President of Uganda

giving it force of law. The Act amends the Financial Institutions
Act, 2004 (‘FIA’) by repealing section 115B (2) that establishes
the Central Shari’ah Advisory Council.

1.0

1.2. Under the FIA, the Central Shari’ah Advisory Council was

Financia' |nstitutions charged with, amongst others, the duty of approving any
Islamic Banking product to be offered by a financial institution.
(Amendment) ACt9 2023 Accordingly, the effect of the FIA Amendment is to allow for/

authorize the practice of Islamic Banking in Uganda. Indeed, the
Central Bank, on 8th September, granted its first Islamic Banking
license to Salaam Bank Uganda, a subsidiary of a Djibouti-based

The effect of he FIA bank.
Amendment |S to a”OW fO r/ 1.3. Today, many businesses in Uganda are unhappy with the
authorize the practlce Of traditional banking services complaining of, amongst other things,

high interest rates; with the passing of the FIA Amendment,
|S|a m|C Ba N k|ng |n Uga nda . credit/ financial institutions could consider venturing into Islamic
Banking to diversify their portfolio starting off with debt-based
products and then perhaps moving into profit and loss sharing
products as the market appreciates the unique concepts of
Islamic Banking.
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CASE LAW

2.0

SHAREHOL DY
76, 7 e

absa Bank of Uganda Limited and 2 Others
v Enjoy Uganda Limited and 2 Others
Miscellaneous Application No. 1243 Of 2023
(Arising from Civil Suit No. 0373 of 2021)

2.1. In this matter, the High Court of
Uganda found that the shareholders of the
Borrower Company were hiding behind
the corporate structure to frustrate their
creditor and accordingly ruled to lift the
borrower company’s corporate veil for
fraudulent trading.

2.2. The brief facts are that on or about
2nd November 2018, Enjoy Uganda Limited
(‘the Borrower Company’) which at the
time operated/traded as Shell Ntinda and
Shell Kyambogo, applied for and was
granted a short-term loan facility of UGX
300,000,000/- by absa Bank Uganda
Limited (‘absa’) for purposes of purchasing
fuel from M/s Vivo Energy Uganda Limited.
The Borrower Company subsequently
defaulted onits loan repayment obligations
which forced absa to commence a suit for
recovery of the amount then outstanding
at

UGX 166,919,490/-. By the time absa
filed the suit, the Borrower Company’s
dealerships at Shell Ntinda and Shell
Kyambogo had since been terminated.
The Borrower Company had last filed
annual returns during the year 2018 and
had not filed a Notice of Change of Place
of Business. Consequently, its business
premises or assets could not be traced
to recover/execute against it. One of the
director’s last known phone contacts was
off the network while the other declined to
meet absa when contacted via phone.

2.3. The Court lifted the corporate veil of
the Borrower Company and allowed absa
to proceed with execution against the
Borrower Company’s directors. The Court
took into account the failure to file annual
returns and to file a Notice of Change of
Business Place, as well as the refusal to
meet absa to determine that the Borrower
Company had not been engaged in honest
enterprise.

2.4. Section 20 of the Companies Act, 2012
allows the High Court to lift the corporate
veil where a company or its directors are
involved in tax evasion or fraud. Courts,
however, have interpreted this provision as
going beyond mere cases of tax evasion
or fraud allowing for the lifting of the
corporate veil where there is evidence to
show that the corporate structure was
used to purposely avoid or conceal liability.
The Court in this instance found that the
corporate structure had been used to
further fraudulent trading.

2.5. The Court further observed that
fraudulent trading may be proven by
showing among other things that: there
has been commingling of personal affairs
with the operations of the business;
major decisions of the business are not
approving
the transactions; and failure to maintain
accurate and

memorialized with minutes

complete financial and
business records.

2.6. This decision should bring comfort to
creditors and financial institutions that they
can still be able to recover from debtors
that take advantage of the corporate
structure to avoid liability.
serve as a caution to businesses maintain
accurate and

It should also

complete financial and
business records and to remain up to date
with all regulatory filings.

The Court in this instance found that the corporate
structure had been used to further fraudulent

trading.
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Ferdsult Engineering Services
Limited & Mugisha Ferdinand v
Attorney General & absa Bank
Uganda Limited Constitutional
Petition No. 18 of 2021

3.1. The Court observed that the relationship between the
Mortgagor and Mortgagee is a contractual one arising from
a Mortgage Deed and that Regulation 13 was devised to
stop frivolous and vexatious mortgagors from frustrating
mortgagees seeking recovery of monies rightfully owed.

3.2. The Petitioners in this matter raised questions of
Constitutional Interpretation relating to Regulation 13 (1) of
the Mortgage Regulations No. 2 of 2012. The said regulation
requires a mortgagor, spouse, agent or any other interested
party to pay 30% of the forced sale value of the mortgaged
property or the outstanding amount before the sale can
be adjourned or stopped. The Petitioners argued that
Regulation 13 offended the constitutional rights to equality,
freedom from discrimination, a fair hearing and to ownership
of property. They also argued that the Regulation offended
the exercise of judicial power as well as the independence
of the judiciary.

3.3. The Constitutional Court rejected the arguments of
the Petitioners and agreed with the High Court in another
decision that the said Regulation 13 strikes a balance
between the competing desire of the mortgagee to realize
the security following default and that of the mortgagor
to have his or her day in Court on questions regarding the
legality or propriety of events triggering that process while
the mortgagor pursues his or her various remedies.

3.4. The Court further observed that the relationship
between the Mortgagor and Mortgagee is a contractual
one arising from a Mortgage Deed and that Regulation 13
was devised to stop frivolous and vexatious mortgagors
from frustrating mortgagees seeking recovery of monies
rightfully owed. The Court affirmed that the Regulation
is necessary to protect mortgagees from unnecessary
adjournments or stoppage of sales that would result in
satisfaction by defaulting mortgagors.

3.5. This decision indeed aligns with previous decisions
of the Courts and affirms the commitment of the Courts
to striking a balance between the rights of mortgagors
and mortgagees. This decision should give the financial
institutions confidence in their credit dealings that the
Courts will certainly take into account their interests/ rights
when adjudicating disputes.

v /0 WA \MY 2 Ve /2 TI11TK Al
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Commissioner General, Uganda
Revenue Authority V Airtel (U)
Limited Supreme Court Civil Appeal
No.32 of 2020

4.1 The Respondents in this matter, a company engaged in the
business of telecommunications services, acquired the assets
and assumed the liabilities of the former Celtel including the
tax debt of UGX 428,269,883/- that had increased to UGX
1,555,836,915/- due to penalties and interest. The Respondent
paid the amount but retained the opportunity to challenge the
validity of the assessment in court.

4.2 At the High Court, the Respondent sought a declaration that
the interest was unjust and was also imposed by the Appellant
contrary to the law and an order directing the Appellant to
refund the sum collected as interest. The High Court found that
the interest was imposed on the Respondent on the basis that it
had failed to pay outstanding Value Added Tax (“VATA”) by the
due date stipulated under the Value Added Tax Act (“VATA”).
The Court further held that whereas the Appellant had the
right to lodge an objection as it did, the mere fact of lodgment
of the objection did not absolve the Respondent from paying
penal tax from the due date if the Respondent’s objection was
unsuccessful. The matter was accordingly dismissed at the High
Court and an appeal was lodged in the Court of Appeal.

4.3 The Court of Appeal was called upon to resolve whether
a taxpayer who objects to a tax assessment in the tax appeals
tribunal ought to be subject to a penal tax in the event that
the tax payer’s objection is subsequently dismissed. The Court
of Appeal found that the due lodgment of an objection in the
Tax Appeals Tribunal by payment of 30% of the disputed tax
suspends the requirement to pay the sum objected to, until the
objection is dismissed. The Court noted that the law protects a
tax payer from penal tax on the unpaid balance of 70% of the
disputed tax during the pendency of the objection proceedings
and any appeals there from.

4.4 On appeal to the Supreme Court, the court rejected the
holding of the Court of Appeal on the basis that the correct
application of penal tax during the pendency of tax collection
proceedings may only be reached upon proper construction of
all applicable provisions of the law. The Court noted that Section
65(3) of the VATA imposes a penal tax where a tax payer does not
pay tax on the due date and there is no provision that suspends
this obligation during pendency of a suit. The court therefore
confirmed that penal tax is payable where a person fails to pay
tax by the due date which in this case is the date the person was
served with an assessment.

4.5 In light of this decided case, the taxpayers will be required
to pay any outstanding liabilities even though they intend to
challenge these liabilities in any legal forum. This will halt any
accrual of penalties and interest and in case of success as against
the revenue authority, the money would be repayable with
interest to the taxpayer. This decision it is thought will have a
chilling effect on taxpayers who may wish to challenge tax

WUI/RANT 1~ / 1IN ~,//A +— \\{



OTHER DEVELOPMENTS

5.0

General increase in fees to be paid at the Uganda
Registration Services Bureau (‘URSB’).

5.1 The Minister of Justice and Constitutional Affairs has issued the Companies (Fees)(No.
2) Regulations 2023. These regulations revoke the previous Companies Fees Regulations
and increase the fees to be paid for different actions/ matters at URSB.

5.2 For example, the cost of filing resolutions and Notice of Change of Director or Secretary
has increased by UGX 10,000/-. These increments may not be significant but are important
for the Bank to take note of to avoid frustrations and delays when dealing with URSB.

6.0

World Bank Group’s response to the
Anti-Homosexuality Act, 2023 (‘AHA’)

6.1 In response to the enactment of the
AHA, the World Bank Group (‘WBG’) issued
a statement to the effect that the law was
inconsistent with its environmental and
social standards and accordingly would not
present to its Board of Executive Directors
any new public financing to Uganda.

6.2 Whereas the AHA has
challenged in the Constitutional Court
and we understand that the WBG is still
in discussions with the Government of
Uganda, this state of affairs could affect

been
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EXCEEDING THE IMPOSSIBLE

S/

the business of the government, financial
institutions and other business enterprises
that enjoy credit from the WBG.

6.3 We are aware that some facilities
enjoyed by some entities require that
Uganda maintains good relations with the
WABG,; if this state of affairs is sustained, this
could trigger events of default. Similarly,
strained relations with WBG,
organizations and other donors could have
a negative effect on the economy which

similar

could in turn affect private business.

10,000/-

The cost of filing
resolutions and
Notice of Change of
Director or Secretary
has increased by
UGX 10,000/-.

6.4 \We would advise the Risk personnel
of different businesses to
studying this situation and put in place any
necessary contingency measures.

continue

Please do not hesitate to reach out to us
if you require further guidance in regard
to any of the matters raised above.

4th Floor, DFCU Towers | 26 Kyadondo Road, Nakasero, Kampala
P O Box 1520, Kampala, Uganda. | T: +256 414 254 540 / +256 312 263 757

E: info@afmpanga.com | W: www.afmpanga.com
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